Aging Services of Georgia CCRC Members

Updated on HB 843

(Please contact Tom TBauer23@aol.com or Walter wcoffey@agingservicesga.org as needed)
Good morning -


The 2010 Georgia General Assembly began Monday January 11 with the first significant 
item on the agenda being the election of new leadership in the House.  Rep. David Ralston 
of Blue Ridge was chosen as Speaker, and Jan Jones of Alpharetta is the new Speaker Pro 
Tem. Rep. Jerry Keen of St. Simons remains as majority leader.  


As usual the first week saw no legislative activity, both as is customary and because 
changes in House committee chairs were not announced until Friday afternoon.  Of interest 
to Aging Services is that Rep. Sharon Cooper remains as chair of the House Health and 
Human Services Committee, but Rep. John Meadows has replaced Tom Knox as chair of 
the House Insurance Committee (due to the fact that the latter is running for statewide 
office, i.e., Insurance Commissioner)..

The current (FY ’10) budget has a $1.2 billion deficit.  Along with ethics legislation, the 
budget will be major issue this session.  

Here is a brief summary of activities regarding HB 843, the Aging Services legislation to 
modernize the regulation of continuing care retirement communities (CCRCs):

· Tom Bauer and Tom Rockenbach had a lengthy meeting with Rep. Mike Jacobs, the sponsor.  At that time Rep. Jacobs really “dug” into the bill and asked substantive questions.  He was largely comfortable with our latest version, including the definition of continuing care and limited continuing care and the regulation on that basis; the expanded disclosure statement, and escrow/financial reserve provisions on which the task force has  spent such an extended effort.  The main two changes he desired are:

· Simplifying (shortening) the bill (Rep. Jacobs is concerned that the legislation could get detained with all the detailed information)

· Removing the provision allowing the Department of Insurance (DOI) to file

a motion for rehabilitation or liquidation in superior or bankruptcy court (Rep. Jacobs feels reluctant to give that much new authority to the department, and he felt  the department did not need to be involved anyway, because it would already be in the jurisdiction of bankruptcy court) 
· Representative Jacobs joined Walter, Tom Bauer, and a key DOI staff member for a tour of Canterbury Court (closest CCRC to his district) led be Andrea Price; he asked more good questions and was clearly impressed with what he saw.  Thanks and kudos to Andrea.  

· Walter and Tom met with DOI staff for two and one-half hours to review the bill.  At that time we identified areas to suggest for deletion in order to shorten the bill.  None of these entailed the key provisions of the escrow/financial reserve section; they remain in detail.  (The intention is to put areas cut back into to the regulations after the legislation passes.)
· Tom met with Rep. John Meadows, the new chair of the House Insurance committee to educate him about CCRCs and the major purposes of HB 843.  The bill will likely be assigned to a subcommittee for consideration and ultimate recommendation to the full committee;  that process is likely to begin next week or the following week.

Finally, Rep. Jacobs has asked that CCRCs send letters in support of HB 843 and the need to 
update the regulation of CCRCs.  Inasmuch as there is a general antipathy to expand the role of 
government in this challenging economic climate, it will be helpful for the committee to hear 
that the providers (industry) supports the bill, in addition to DOI, who will be able to 
acknowledge that the changes are feasible from an administrative standpoint.   (See 
suggestions for letter at the end of this email).  
The members of the committee are listed below.  Those CCRCs that have a facility (or 
residents) in the district of a committee member should send them a letter with a copy to Rep. 
Jacobs and Chairman Meadows.  Contact information is available at: 
http://www.legis.ga.gov/legis/2009_10/house/Committees/insurance/gahins.htm 

You can click on email and email the letter directly to them (please send to Representative in 
or close to your area of the state).  Please COPY Mike Jacobs at repjacobs@comcast.net. 

House Insurance Committee


John Meadows, Chairman (Calhoun)


Jay Neal, Vice-Chairman (Lafayette)


Mike Coan, Secretary (Lawrenceville)


Mike Cheokas (Americus)


Toney Collins (Gwinnett, Newton, Rockdale)


Steve Davis (Mc Donough)


Ron Dodson (Clayton County)


Matt Dollar East Cobb County)


Carl Von Epps (LaGrange)


Melvin Everson (Snellville)


Rich Golick (Smyrna) 


Ben Harbin (Columbia County)


Keith Heard (Athens)


Bill Hembree (Douglas County)


Doug Holt (Social Circle)


Carolyn Hugley (Columbus)


Mike Jacobs (DeKalb County-Brookhaven)


Jerry Keen (House Majority Leader) (St. Simons Island)


Tom Knox (Cumming) - Should also thank him for co-sponsoring HB 843 


David Lucas (Macon)


Howard Maxwell (Dallas)


Quincy Murphy (Augusta)


Carl Rogers Gainesville)


Georganna Sinkfield (Atlanta)


Richard Smith (Columbus)


Mickey Stephens (Savannah)


Joe Wilkinson (Sandy Springs)      
In order to continue to the progress, Rep. Jacobs will be drafting a version for further consideration by the legislature.  As you know, things can move quickly during the legislative session. Tom Bauer is monitoring the progress and we will let you know as there is movement.
(NOTE:  Additional Suggestions by DOI are included after DRAFT 9)

DRAFT 9 (1-23-10) (Includes Aging Services-DOI Streamlining Suggestions)

House Bill 843
By: Representatives Jacobs of the 80th and Knox of the 24th 
A BILL TO BE ENTITLED AN ACT
To amend Title 33 of the Official Code of Georgia Annotated, relating to insurance, so as to extensively revise the requirements for continuing care and limited continuing care providers and facilities; to revise definitions; to provide for enforcement powers of the Commissioner of Insurance; to revise provisions relating to annual disclosure statements; to revise requirements for continuing care agreements; to provide extensive requirements for disclosure statements; to provide for specific financial requirements; to revise provisions relating to penalties for violations; to provide for related matters; to repeal conflicting laws; and for other purposes.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:
SECTION 1.
Title 33 of the Official Code of Georgia Annotated, relating to insurance, is amended by revising Chapter 45, relating to continuing care providers and facilities, as follows:

"CHAPTER 45
33-45-1.

As used in this chapter, the term:
(1) 'Continuing care' or 'care' means furnishing pursuant to an agreement shelter, lodging that is not in a skilled nursing facility as defined in Code section 31-6-2(34), an intermediate care facility as defined in Code section 31-6-2(22) nor a personal care home as defined in section 31-7-12, food, and either nursing care or personal services, whether such nursing care or personal services are is provided in the facility or in another setting designated by the agreement for continuing care, to an individual not related by consanguinity or affinity to the provider furnishing such care upon payment of an entrance fee. 
(2) 'Continuing care agreement' means a contract or agreement to provide continuing care or limited continuing care. Agreements to provide continuing care or limited continuing care include agreements to provide care for any duration, including agreements that are terminable by either party.
(2)(3) 'Entrance fee' means an initial or deferred payment of a sum of money or property made as full or partial payment to assure the resident a place in a facility continuing care or limited continuing care  Provided, however, that such an initial or deferred payment of a sum of money or property made which is greater than or equal to 12 times the monthly care fee shall be presumed to be an entrance fee so long as such payment is intended to be a full or partial payment to assure the resident lodging in a residential unit. An accommodation fee, admission fee, or other fee of similar form and application greater than or equal to 12 times the monthly care fee shall be considered to be an entrance fee.
(3)(4) 'Facility' means a place in which it is undertaken to provide continuing care or limited continuing care.
(4)(5) 'Licensed' means that the provider has obtained a certificate of authority from the department.
(6)  ‘Limited continuing care” means furnishing pursuant to an agreement lodging that is not in a skilled nursing facility as defined in Code section 31-6-2(34), an intermediate care facility as defined in Code section 31-6-2(22) nor a personal care home as defined in section 31-7-12, food, and personal services whether such personal services are provided in a facility such as a personal care home or in another setting designated by the continuing care agreement, to an individual not related by consanguinity or affinity to the provider furnishing such care upon payment of an entrance fee.
(7) ‘Monthly care fee' means the fee charged to a resident for continuing care or limited continuing care on a monthly or periodic basis. Monthly care fees may be increased by the provider to provide care to the resident as outlined in the continuing care agreement. Periodic fee payments or other prepayments shall not be monthly care fees.
(8)  ‘Nursing care’ means services which are provided to residents of skilled nursing facilities or intermediate care facilities.
(9) 'Personal services' means, but is not limited to, such services as: individual assistance with eating, bathing, grooming, dressing, ambulation, and housekeeping; supervision of self-administered medication; arrangement for or provision of social and leisure services; arrangement for appropriate medical, dental, nursing, or mental health services; and other similar services which the department may define. 'Personal services' shall not be construed to mean the provision of medical, nursing, dental, or mental health services by the staff of a facility.  Personal services provided, if any, shall be designated in the continuing care agreement.
(10) 'Provider' means the owner or operator, whether a natural person, partnership, or other unincorporated association, however organized, trust, or corporation, of an institution, building, residence, or other place, whether operated for profit or not, which owner or operator undertakes to provide continuing care or limited continuing care for a fixed or variable fee, or for any other remuneration of any type, whether fixed or variable, for the period of care, payable in a lump sum or lump sum and monthly maintenance charges or in installments.
(11) 'Resident' means a purchaser of or a nominee of or a subscriber to a continuing care agreement. Such an agreement may not be construed to give the resident a part ownership of the facility in which the resident is to reside unless expressly provided for in the agreement.

(12)  ‘Residential unit’ means a residence or apartment in which a resident lives that is neither a skilled nursing facility as defined in Code section 31-6-2(34), an intermediate care facility as defined in Code section 31-6-2(22), nor a personal care home as defined in section 31-7-12.
33-45-2.
Except as provided in this chapter, providers of continuing care facilities shall be governed by the provisions of this chapter and shall be exempt from all other provisions of this title. (a) For the purpose of enforcing the requirements of this chapter, the Commissioner and the department are authorized to use the powers granted in Chapters 1 and 2 of this title. 
(b) A provider or facility which charges a resident an entrance fee for lodging in a residential unit and provides limited continuing care shall not call itself nor be considered a provider of continuing care, but such provider or facility shall otherwise be subject to the requirements imposed upon the providers and facilities regulated by this chapter.  Provided, however, a facility that has received a certificate of authority and has been in conformance with the provisions of this chapter prior to July 1, 2010 may continue to call and present itself to the public as a provider of continuing care.
33-45-3.
Nothing in this title or chapter shall be deemed to authorize any provider of a continuing care facility or facility providing limited continuing care to transact any insurance business other than that of continuing care insurance or limited continuing care insurance or otherwise to engage in any other type of insurance unless it is authorized under a certificate of authority issued by the department under this title. Nothing in this chapter shall be construed so as to interfere with the jurisdiction of the Department of Human Services, the Department of Community Health, or any other regulatory body exercising authority over continuing care providers or limited continuing care providers regulated by this chapter.
33-45-4.
The administration of this chapter is vested in the department, which shall:
(1) Prepare and furnish all forms necessary under the provisions of this chapter;
(2) Collect in advance, and the applicant shall pay in advance,  at the time of filing a fee for an application for a certificate of authority or a renewal of a certificate of authority, both as provided in Code Section 33-8-1, and a late fee to be determined by the department. The department may also levy a fine not to exceed $50.00 a day for each day of noncompliance; and
(3) Adopt rules, within the standards of this chapter, necessary to effect the purposes of this chapter. Specific provisions in this chapter relating to any subject shall not preclude the department from adopting rules concerning such subject if such rules are within the standards and purposes of this chapter.
(4) Adopt rules, within the standards of this chapter, to set a bond conditioned upon compliance with the provisions of this chapter. The amount of the bond shall be not less than $10,000.00. The rules adopted by the department shall provide for consideration of the obligations, financial condition, amounts of debt, service provisions, and such other features as deemed pertinent and applicable to the determination of a sufficient bond amount; and
(5) Impose administrative fines and penalties pursuant to this chapter.
33-45-5.
No person may engage in the business of providing continuing care or limited continuing care or issuing continuing care agreements in this state without a certificate of authority therefore obtained from the department as provided in this chapter. For purposes of this section ‘engage in the business of’ shall include the development or construction of a facility subject to regulation under this chapter or holding oneself out to the public as a provider. The application for approval or renewal of a certificate of authority shall be on such forms as provided by the department. The department shall issue such certificate of authority if the applicant pays the required fees and the continuing care agreement for the applicant meets the requirements of Code Section 33-45-7. The department shall renew a certificate of authority if the provider pays the required fees and furnishes the annual disclosure statements required by Code Section 33-45-6 and is otherwise not in violation of this chapter.
33-45-6.
(a) Annually, on or before May 1 June 1, the provider shall file an annual a revised disclosure statement and such other information and data showing its condition as of the last day of the preceding calendar year or fiscal year of the provider. If the department does not receive the required information on or before May 1 June 1, a late fee may be charged pursuant to Code Section 33-45-. The department may approve an extension of up to 30 days.
(b) (1) The provider shall also make the revised disclosure statement available to all the residents of the facility. 

(2) A provider shall also revise its disclosure statement and have the revised disclosure statement recorded at any other time if, revision is necessary to prevent an otherwise current disclosure statement from containing a material misstatement of fact or omitting a material fact required to be stated therein. Only the most recently recorded disclosure statement, with respect to a facility, and in any event, only a disclosure statement dated within one year plus 120 days prior to the due date of the time of renewal of a certificate of authority required by this chapter, shall be considered current.
(b) The annual statement shall be in such form as the department prescribes and shall contain at least the following:
(1) Financial statements audited by an independent certified public accountant, which shall contain, for two or more fiscal years if the facility has been in existence that long, the following:
(A) An accountant's opinion and, in accordance with generally accepted accounting principles:
(I) A balance sheet;
(ii) A statement of income and expenses;
(iii) A statement of equity or fund balances; and
(iv) A statement of changes in financial position; and
(B) Notes to the financial statements considered customary or necessary for full disclosure or adequate understanding of the financial statements, financial condition, and operation;
(2) The following financial information:
(A) A schedule giving additional information relating to property, plant, and equipment having an original cost of at least $25,000.00 so as to show in reasonable detail with respect to each separate facility original costs, accumulated depreciation, net book value, appraised value or insurable value and date thereof, insurance coverage, encumbrances, and net equity of appraised or insured value over encumbrances. Any property not used in continuing care shall be shown separately from property used in continuing care;
(B) The level of participation in medicare or Medicaid programs, or both;
(C) A statement of all fees required of residents including, but not limited to, a statement of the entrance fee charged, the monthly service charges, the proposed application of the proceeds of the entrance fee by the provider, and the plan by which the amount of the entrance fee is determined if the entrance fee is not the same in all cases; and
(D) Any change or increase in fees when the provider changes either the scope of, or the rates for, care or services, regardless of whether the change involves the basic rate or only those services available at additional costs to the resident; and
(3)(c) (3)(c) Notwithstanding the provisions of Code section 33-45-9, the commissioner may require a provider to submit such other information he or she deems necessary to enforce this chapter.
33-45-7.
(a) In addition to other provisions considered proper to effectuate any continuing care agreement, addendum, or amendment, each such agreement, addendum, or amendment shall be in writing and shall:
(1) Provide for the continuing care or limited continuing care of only one resident, or for two persons occupying space designed for double occupancy under appropriate regulations established by the provider, and shall state the total consideration to be paid, including a list all properties transferred and their market value at the time of transfer, including donations, subscriptions, fees, and any other amounts paid or payable by, or on behalf of, the resident or residents;
(2) Specify all services which are to be provided by the provider to each resident, including, in detail, all items which each resident will receive, whether the items will be provided for a designated time period or for life, and whether the services will be available on the premises or at another specified location. The provider shall indicate which services or items are included in the  monthly care fee and which services or items are made available at or by the facility at extra charge. Such items shall may include, but are not limited to, food, shelter lodging, personal services or nursing care, drugs, burial, and incidentals;
(3) Describe the terms and conditions under which  the agreement  may be canceled by the provider or by a resident and the conditions, if any, under which all or any portion of the entrance fee will be refunded in the event of cancellation of the agreement by the provider or by the resident, including the effect of death of or any change in the health or financial condition of a person between the date of entering an agreement for continuing care and the date of initial occupancy of a  residential unit by that person;
((4) Describe:
(A) The residential unit;
(B) Any property rights of the resident;
(C) The the health and financial conditions required for a person to be accepted as a resident and to continue as a resident, once accepted, including the effect of any change in the health or financial condition of a person between the date of entering into a continuing care agreement and the date of taking occupancy in a   residential unit; 
(D) The conditions under which a unit occupied by a resident may be made available by the provider to a different or new resident other than on the death of the prior resident; 

(5)(E) Describe the The policies to be implemented and the circumstances under which the resident will be permitted to remain in the facility in the event of financial difficulties of the resident; and
(F) The procedures the provider shall follow to change the resident's accommodation if necessary for the protection of the health or safety of the resident or of the general and economic welfare of the facility;
(5) State the fees that will be charged if the resident marries while at the designated facility, the terms concerning the entry of a spouse to the facility, and the consequences if the spouse does not meet the requirements for entry;
(6) State whether the funds or property transferred for the care of the resident is:
(A) Nonrefundable, in which event the agreement shall comply with this subparagraph. Such agreement shall allow a 90 day trial period of residency in the facility during which time the provider, resident, or person who provided the transfer of funds or property for the care of such resident may cancel the agreement after written notice. A refund must shall be made of such funds, property, or both within 120 days after the receipt of such notice and shall be calculated on a pro rata basis with the provider retaining no more than 10 percent of the amount of the entry fee. Notwithstanding the provisions of this subparagraph, the provisions of paragraph (8) of this subsection, and the provisions of subsections (b) and (e) of this Code section shall apply to nonrefundable agreements; or
(B) Refundable, in which event the agreement shall comply with this subparagraph. Such agreement may be canceled upon the giving of written notice of cancellation of at least 30 days by the provider, the resident, or the person who provided the transfer of property or funds for the care of such resident; provided, however, that if an agreement is canceled because there has been a good faith determination that a resident is a  threat to his or her health or safety or to the health or safety of others, only such notice as is reasonable under the circumstances shall be required. The agreement shall further provide in clear and understandable language, in print no smaller than the largest type used in the body of the agreement, the terms governing the refund of any portion of the entrance fee, which terms shall include a provision that all refunds be made within 120 days of notification. The agreement shall further comply with the following requirements:

(i) For a resident whose agreement with the facility provides that the resident does not receive a transferable membership or ownership right in the facility and who has occupied his or her residential unit, the refund shall be calculated on a pro rata basis with the facility retaining no more than 2 percent per month of occupancy by the resident and no more than a 4 percent fee for processing. Such refund shall be paid no later than 120 days after the giving of notice of intention to cancel.; or

(ii) Alternatively, if If the agreement provides for the facility to retain no more than 1 percent per month of occupancy by the resident, it may provide that such refund will be payable upon receipt by the provider of the next entrance fee for any comparable residential unit upon which there is no prior claim by any resident. Unless the provisions of subsection (e) of this Code section apply, for any prospective resident, regardless of whether or not such a resident receives a transferable membership or ownership right in the facility, who cancels the agreement prior to occupancy of the unit, the refund shall be the entire amount paid toward the entrance fee, less a processing fee not to exceed 4 percent of the entire entrance fee, but in no event shall such processing fee exceed the amount paid by the prospective resident. Such refund shall be paid no later than 60 days after the giving of notice of intention to cancel. For a resident who has occupied his or her residential unit and who has received a transferable membership or ownership right in the facility, the foregoing refund provisions shall not apply but shall be deemed satisfied by the acquisition or receipt of a transferable membership or an ownership right in the facility. The provider shall not charge any fee for the transfer of membership or sale of an ownership right;
(7) State the terms under which an agreement is canceled by the death of the resident. These terms may contain a provision that, upon the death of a resident, the entrance fee of such resident shall be considered earned and shall become the property of the provider. When the unit is shared, the conditions with respect to the effect of the death or removal of one of the residents shall be included in the agreement;
 (8) Require:
 (A) Describe the policies which may lead to changes in monthly recurring and nonrecurring charges or fees for goods and services received. The agreement shall to provide for advance notice to the resident, of not less than 60 days, before any change in fees or charges or the scope of care or services may be effective, except for changes required by state or federal assistance programs;
 (B) A description of the manner by which the provider may adjust periodic charges or other recurring fees and the limitations on these adjustments, if any; and
 (C) A description of any policy regarding fee adjustments if the resident is voluntarily absent from the facility;
 (9) Provide that charges for care paid in one lump sum shall not be increased or changed during the duration of the agreed upon care, except for changes required by state or federal assistance programs;
(11) Specify whether or not the facility is, or is affiliated with, a religious, nonprofit, or proprietary organization or management entity, the extent to which the affiliate organization will be responsible for the financial and contractual obligations of the provider, and the provisions of the federal Internal Revenue Code, if any, under which the provider or affiliate is exempt from the payment of federal income tax; and
 (10) State any religious or charitable affiliations of the provider and the extent, if any, to which the affiliate organization will be responsible for the financial and contractual obligations of the provider; and 

  (11) Describe the policy of the provider regarding reserve funding.

(b) Notwithstanding the provisions of subparagraph (a) ((6)(A) of this Code section, a A resident has the right to rescind a continuing care agreement without penalty or forfeiture, within seven days after executing the such agreement. During the seven-day period, the resident's funds shall be retained in an escrow account in accordance with the provisions of Code section 33-45-10(a). A resident shall not be required to move into the facility designated in the agreement before the expiration of the seven-day period.   In the event that the prospective resident exercises his or her right to rescind the continuing care agreement within seven days of executing such agreement, the facility shall return any portion of the entrance fee paid by the resident within thirty days of receipt of the prospective resident’s notice of rescission.
(c) The agreement shall include or shall be accompanied by a statement, printed in boldface type, which reads: 'This facility and all other continuing care agreements in this state are regulated by Chapter 45 of Title 33 of the Official Code of Georgia Annotated. A copy of the law is on file in this facility. The law gives you or your legal representative the right to inspect our most recent  disclosure statement before signing the agreement.'
(d) Before the transfer of any money or other property, other than an application fee which shall not exceed $1,500.00, to a provider by or on behalf of a prospective resident, the provider shall present a typewritten or printed copy of the agreement and the disclosure statement required pursuant to Code Section 33-45-9 to the prospective resident and all other parties to the agreement. The provider shall secure a signed, dated statement from each party to the contract certifying that a copy of the agreement and the disclosure statement was received.
(e) If a resident dies before occupying the facility or, through illness, injury, or incapacity, is precluded from becoming a resident under the terms of the continuing care agreement, the agreement is shall be automatically canceled, and the resident or his or her legal representative shall receive a full refund of all moneys paid to the facility, except those costs specifically incurred by the facility at the request of the resident and set forth in writing in a separate addendum, signed by both parties, to the agreement.
(f) In order to comply with this Code section, a provider may furnish information not contained in the continuing care agreement through an addendum.

(g) The Commissioner may also require the provider to submit to him or her a copy of the continuing care agreement generally used by the provider. Provided, however, that nothing in this subsection shall prohibit the department from requiring the submission of an individual contract between the provider and the resident.

33-45-8.
No act, agreement, or statement of any resident, or of an individual purchasing continuing care or limited continuing care for a resident, under any agreement to furnish care to the resident shall constitute a valid waiver of any provision of this chapter intended for the benefit or protection of the resident or the individual purchasing care for the resident. Provided, however, nothing in this section shall be construed to prohibit a continuing care agreement from providing for a resident or prospective resident to agree to arbitration prior to bringing any action pursuant to Section 33-45-11.

33-45-9

(a) Each facility shall maintain as public information, available upon request, all annual a copy of its current disclosure statement and the disclosure and all previous disclosure statements that have been filed with the department.
(b) Each facility shall post in a prominent position in the facility so as to be accessible to all residents and to the general public a brief summary of the latest annual disclosure statement required pursuant to subsection (d) of this Code section, indicating in the summary where the full annual disclosure statement may be inspected in the facility. A listing of any proposed changes in policies, programs, and services shall also be posted.
(c) Before entering into a continuing care agreement or at the time of, or prior to, the transfer of any money or other property to a provider by or on behalf of a prospective resident, whichever occurs first, the provider undertaking to furnish the care, or the agent of the provider, shall make full disclosure and provide the current disclosure statement required pursuant to subsection (d) of this Code section and copies to the prospective resident, or his or her legal representative, of the continuing care agreement .
(d)   The text of the disclosure statement required by this section shall contain at least:
(1) The name and business address of the provider and a statement of whether the provider is a partnership, corporation, or other type of legal entity;
(2) The names, business addresses, and description of the business experience of the person, if any, in the operation or management of similar facilities of the officers, directors, trustees, managing or general partners, any person having a 10 percent or greater equity or beneficial interest in the provider, and any person who will be managing the facility on a day-to-day basis and a description of these persons' interests in or occupations with the provider;
(3) Information on all persons named in response to paragraph (2) of this subsection, which details:
(A) Any conflict or potential conflict of interest; and
(B) Any relevant criminal record, including a plea of nolo contendre,  background on relevant civil judicial proceedings, and relevant action brought by a governmental agency or department, if the order or action arose out of or related to business activity of health care,
(4) A statement as to whether the provider is or is not affiliated with a religious, charitable, or other nonprofit organization; the extent of the affiliation, if any; the extent to which the affiliate organization will be responsible for the financial and contract obligations of the provider; and the provision of the Federal Internal Revenue Code, if any, under which the provider or affiliate is exempt from the payment of income tax;
(5)  An estimate of the number of residents of the facility to be provided services;

 (6) The location and description of the physical property or properties of the facility, existing or proposed, and to the extent proposed, the estimated completion date or dates, whether construction has begun, and the contingencies subject to which construction may be deferred;
(7)  The location of other facilities, if any, which the provider owns or operates;

(8) A statement that the provider maintains  financial reserves in conformance with the requirements of Code Section 33-45-10 or otherwise meets the requirements of that Code section; the provisions that the provider has made or will be made, to provide reserve funding or security to enable the provider to perform its obligations fully under  agreements to provide continuing care or limited continuing care at the facility, including the establishment of escrow accounts, trusts, or reserve funds, together with the manner in which these funds will be invested; and the names and experience of any individuals in the direct employment of the provider who will make the investment decisions;

(9)   A financial statement audited by an independent certified public accountant which shall provide the information required by this paragraph, for two or more fiscal years if the facility has been in existence that long, If the facility has been in existence for a lesser length of time, the financial statements of the provider shall be for the most recent fiscal year or such shorter period of time as the provider shall have been in existence. If the provider's fiscal year ended more than 120 days prior to the date the disclosure statement is recorded, interim financial statements as of a date not more than 90 days prior to the date of recording the statement shall also be included, but need not be certified to by an independent certified public accountant.  The financial statement shall contain the following:
(A) An accountant's opinion and, in accordance with generally accepted accounting principles:
(i) A balance sheet;
(ii) A statement of income and expenses;
(iii) A statement of equity or fund balances; and
(iv) A statement of changes in financial position; and
(B) Notes to the financial statements considered customary or necessary for full disclosure or adequate understanding of the financial statements, financial condition, and operation; additional costs to the resident; and
(10) The level of participation in Medicare or Medicaid programs, or both;

(11) A statement concerning all fees required of residents, including, but not limited to: 

(A) A statement of the entrance fee charged, the monthly service charges, the proposed application of the proceeds of the entrance fee by the provider, and the plan by which the amount of the entrance fee is determined if the entrance fee is not the same in all cases; and

(B)  A record of past increases in entrance fees and monthly care fees and other similar charges during the previous three years.

 (12) If a facility is in a stage of being proposed or developed, it shall additionally provide:
(A) The summary of the report of an actuary estimating the capacity of the provider to meet its contractual obligation to the residents; 
(B) A statement of cash flows and narrative disclosure detailing all significant assumptions used in the preparation of the statement of cash flows.  Provided, the Commissioner may establish, by rule or regulation, the necessary and significant assumptions used in the preparation of the statements of cash flow.”  and
(13)  Any additional costs to the resident.

(e) The cover page of the disclosure statement shall state, in a prominent location and in boldface type, the date of the disclosure statement, the last date through which the disclosure statement may be delivered if not earlier revised, and that the delivery of the disclosure statement to a contracting party before the execution of a continuing care agreement is required by this chapter but that the disclosure statement has not been reviewed or approved by any government agency or representative to ensure accuracy or completeness of the information set out.
(f) A copy of the continuing care agreement generally used by the provider shall be attached to each disclosure statement.
(g) The Commissioner may prescribe a standardized format for the disclosure statement required by this Code section.
(h) The department may require a provider to alter or amend its disclosure statement in order to provide full and fair disclosure to prospective residents. 
33-45-10

(a) Any portion of the entrance fee paid by a resident to the provider shall be held in escrow during the resident's right-of-rescission period required in subsection (b) of Code Section 33-45-7.  After such time, the provider shall continue to maintain entrance fee funds in escrow until such time as said funds may be released as follows:
(1) When the agreement between a provider and resident or prospective resident provides that funds deposited by such resident or prospective resident are refundable, funds shall be released by the provider to such resident or prospective resident upon the written request of such resident or prospective resident requesting a refund of the payment made to the provider. The amount refunded shall be the entire amount deposited or the amount initially deposited less any fee that may be retained by the provider as permitted pursuant to Code Section 33-45-7;
(2) At the time a new project is financed or after the opening of a facility by a provider,  entrance fee funds paid by a resident or prospective resident may be released, so long as the provider is in compliance with the financial reserves required by paragraph (b) of this section and the resident's right-of-rescission period has expired;
(3) For a facility under construction or in development, entrance fee funds deposited by a resident or prospective resident may be released when:
(A) The provider has presold at least 50 percent of the residential units, having received a minimum 10 percent deposit on each of the presold residential units; 
(B) The provider has received a commitment for any  first mortgage loan or other  financing, and any conditions of the commitment prior to disbursement of funds thereunder have been substantially satisfied; and
(C) Aggregate entrance fees received or receivable by the provider pursuant to binding continuing care agreements, plus the anticipated proceeds of any first mortgage loan or other  financing commitment are equal to not less than 90 percent of the aggregate cost of constructing or purchasing, equipping, and furnishing the facility plus not less than 90 percent of the funds estimated in the statement of cash flows submitted by the provider as that part of the disclosure statement required by this chapter, to be necessary to fund start-up losses and assure full performance of the obligations of the provider pursuant to continuing care contracts; or
(4) When the provider submits a plan of reorganization that is accepted and approved by the Commissioner.
(b)(1) A provider or facility shall maintain financial reserves equal to 25 percent of the total operating costs of the facility projected for the 12 month period following the period covered by the most recent audited financial statements included in the disclosure statement required by Code section 33-45-9. In addition to total operating expenses, total operating costs shall include debt service, consisting of principal and interest payments, along with taxes and insurance on any mortgage loan or other financing, but shall exclude depreciation, amortized expenses, and extraordinary items as approved by the Commissioner. If the debt service portion is accounted for by way of another reserve account, the debt service portion may be excluded.  

(2) Provided further, a provider or facility which: 
(A) Has opened but not yet achieved full occupancy, as defined by its lender or financing documents, if any, or 95% occupancy of its residential units; or 

(B) A provider or facility that has received a certificate of authority and has been in conformance with the provisions of this chapter prior to July 1, 2010,

 shall be required to achieve the level of financial reserves required by subparagraph (1) of this paragraph as follows:   

(i) The provider or facility shall submit a plan to the commissioner the terms of which  assure that the provider or facility shall maintain sufficient progress to achieving the level of financial reserves required by this section; and  

(ii)  The plan demonstrates that the provider or facility is substantially likely to achieve the required level of financial reserves within five years of opening or for existing facilities that received a certificate of authority and have been in conformance with the provisions of this chapter prior to July 1, 2010, within five years of July 1, 2010.  For purposes of this subparagraph,’ substantially likely’ means a provider or facility shall meet the level of financial reserves required by paragraph (1) of this subsection at a minimum rate of 20 percent per year as of the end of each fiscal year after the later of the date the facility opens or July 1, 2010, up to a total of 100 percent as of the end of the fifth fiscal year.   

(3)  The financial reserves may be funded by cash, by invested cash, or by investment grade securities, including bonds, stocks, United States Treasury obligations, obligations of United States government agencies, any reserves required by lenders or established by the facility, or any other financial resources approved by the commissioner can be used by the facility to meets its operating reserve;

(4) The provider or facility shall notify the Commissioner as soon as the provider or facility has knowledge of the need to expend any funds which reduce the balance in the financial reserves to an amount less than the amount required by this subsection. Such notice shall be made within at least 30 business days of the provider or facility having such knowledge.  If the provider or facility does not have such knowledge within thirty business days, the provider or facility shall notify the commissioner as soon as possible, but not more than thirty business after the expenditure of such funds. In the event that the amount in the reserves falls to an amount less than the amount required by this subsection, the Commissioner:

(A) Shall require that the provider or facility submit a plan to the department such that the commissioner finds that the provider or facility can be reasonably expected to be able to reinstate the level of financial reserves required by this subsection within sufficient time to ensure that the contractual liabilities of the provider and the best interests of the residents of the facility will be adequately protected; and 
(B) May require the provider or facility to make additional financial arrangements to ensure that the contractual liabilities of the provider and the best interests of the residents of the facility are adequately protected.  Such arrangements may include:  

(i) The posting of a security bond;

(ii) Requiring that the proceeds from any entrance fees from new residents be placed in escrow. Any requirement to escrow funds shall not be applied to funds which are subject to prior claims by a resident of the facility;  or

(iii)     Any other security which the Commissioner determines provides adequate assurance that the provider or facility will be able to fulfill its obligations to its residents to the same extent as it would be if the financial reserves were funded at the amount required by this subsection.
(5)  Upon written application by a provider, the Commissioner may authorize a facility to maintain financial reserves in an amount less than the amount set forth in this subsection, or at a lesser rate than the minimum rate of 20 percent per year as of the end of each fiscal year set forth in  subparagraph (B) of paragraph (3) of this subsection, if the Commissioner determines that the contractual liabilities of the provider and the best interests of the residents of the facility may be adequately protected by the financial reserves in a lesser amount or by achieving the required financial reserves at a lesser rate than 20% per year

33-45-11.
Any resident injured by a violation of this chapter may bring an action for the recovery of damages plus reasonable attorney's fees.
33-45-10. 33-45-12.
(a) Any person who knowingly maintains, enters into, performs, or, as manager or officer or in any other administrative capacity, assists in entering into, maintaining, or performing any continuing care agreement subject to this chapter without a valid certificate of authority or renewal thereof, as contemplated by or provided in this chapter, or who otherwise violates any provision of this chapter, is guilty of a misdemeanor. Each violation of this chapter constitutes a separate offense.
(b) The In addition to the powers granted pursuant to Chapters 1 and 2 of this title, the department may bring an action to enjoin a violation, threatened violation, or continued violation of this chapter in the superior court of the county in which the violation occurred, is occurring, or is about to occur.
(c) Any action brought by the department against a provider shall not abate by reason of a sale or other transfer of ownership of the facility used to provide care, which provider is a party to the action, except with the express written consent of the Commissioner of Insurance.
33-45-12. 33-45-13.
Any contract or agreement for continuing care executed before July 1, 1991, which is amended or renewed subsequent to July 1, 1991, and any continuing care contract or agreement for continuing care executed on or after July 1, 1991, is subject to this chapter."
SECTION 2.
All laws and parts of laws in conflict with this Act are repealed. 
ADDITIONAL AMENDMENTS SUGGESTED BY DOI 

NOTE: THESE REVISONS ARE SUGGESTED IN LIGHT OF THE REMOVAL OF THE SECTION ALLOWING DOI TO PETITION A COURT FOR REHABLITATION OR LIQUIDATION OF A CCRC IN FINANCIAL STRAITS (FORMERLY A NEW SECTION 33-45-12 IN HB 843).   DOI suggests adding this to the financial reserves section dealing with the notification to the department when a CCRC is in financial trouble.  Note that one change is to have the plan approved by the department.  Another suggested amendment can be found in 33.45.12 possible suspension or revocation of COA. 

33-45-10 (b)

(4) The provider or facility shall notify the Commissioner as soon as the provider or facility has knowledge of the need to expend any funds which reduce the balance in the financial reserves to an amount less than the amount required by this subsection. Such notice shall be made within at least 30 business days of the provider or facility having such knowledge.  If the provider or facility does not have such knowledge within thirty business days, the provider or facility shall notify the commissioner as soon as possible, but not more than thirty business days after the expenditure of such funds. In the event that the amount in the reserves falls to an amount less than the amount required by this subsection, the Commissioner:

(C) Shall require that the provider or facility submit a corrective action plan to be approved by the department such that the commissioner finds that the provider or facility can be reasonably expected to be able to reinstate the level of financial reserves required by this subsection within sufficient time to ensure that the contractual liabilities of the provider and the best interests of the residents of the facility will be adequately protected; and 
(D) May require the provider or facility to make additional financial arrangements to ensure that the contractual liabilities of the provider and the best interests of the residents of the facility are adequately protected.  Such arrangements may include:  

(i) The posting of a security bond;

(ii) Requiring that the proceeds from any entrance fees from new residents be placed in escrow. Any requirement to escrow funds shall not be applied to funds which are subject to prior claims by a resident of the facility;  or

(iii)     Any other security which the Commissioner determines provides adequate assurance that the provider or facility will be able to fulfill its obligations to its residents to the same extent as it would be if the financial reserves were funded at the amount required by this subsection.

(iv)
Requiring the provider or facility work with lenders to refinance or reevaluate the current debt of the provider or facility;

(v)
Negotiating and pursuing a sale of the facility to another entity with experience in CCRC management.  If a sale is contemplated the acquiring entity, if not already licensed as a CCRC as recognized by this chapter, must apply for and receive a certificate of authority from the department.  No certificate of authority will be transferred to any other entity unless the other entity has received approval, from the department, for its own certificate of authority.

(5)  Upon written application by a provider, the Commissioner may authorize a facility to maintain financial reserves in an amount less than the amount set forth in this subsection, or at a lesser rate than the minimum rate of 20 percent per year as of the end of each fiscal year set forth in  subparagraph (B) of paragraph (3) of this subsection, if the Commissioner determines that the contractual liabilities of the provider and the best interests of the residents of the facility may be adequately protected by the financial reserves in a lesser amount or by achieving the required financial reserves at a lesser rate than 20% per year

(6) If a subsequent review of the facility is deemed necessary by the department due to a solvency issue, the department may need to hire consultants, including but not limited to accountants, to assess the financial condition of the facility.  In the event of a review the related fees, costs and expenses will be borne by the facility or provider.

33-45-10. 33-45-12.
(a) Any person who knowingly maintains, enters into, performs, or, as manager or officer or in any other administrative capacity, assists in entering into, maintaining, or performing any continuing care agreement subject to this chapter without a valid certificate of authority or renewal thereof, as contemplated by or provided in this chapter, or who otherwise violates any provision of this chapter, is guilty of a misdemeanor. Each violation of this chapter constitutes a separate offense.
(b) The In addition to the powers granted pursuant to Chapters 1 and 2 of this title, the department may bring an action to enjoin a violation, threatened violation, or continued violation of this chapter in the superior court of the county in which the violation occurred, is occurring, or is about to occur.

(c)  If, after a period of 90 days, or such time as the department shall deem appropriate, the corrective action plan has been submitted and approved by the department, the facility or provider is unable to achieve the necessary financial reserves, the department is authorized to take immediate action against the facility or provider’s certificate of authority including suspension or revocation of the certificate of authority.

(d) Any action brought by the department against a provider shall not abate by reason of a sale or other transfer of ownership of the facility used to provide care, which provider is a party to the action, except with the express written consent of the Commissioner of Insurance.
Letters from CCRC providers to members of the Insurance Committee
We are not sending a template as is it best that all the letters are not the same.  

Hear are some suggestions of information to include in your letters:

Use your letterhead

Mention HB 843, CCRC Reform, toward the beginning of the letter.

Point out that your CCRC is in their district (or close to their district) and that their constituents live at your community.
We suggest you choose information from the following information:
CHARACTERISTICS OF CCRCs 

(CONTINUING CARE RETIREMENT COMMUNITIES) 

           Offer a Variety of Residential Options and Medical and Social Services so that the Senior may “Age in Place”
           Offer Services via Long Term Contracts
           Utilize Entrance Fees (Mostly Refundable)
           Currently Predominantly Owned and Operated by Nonprofits, including Religious Organizations
           Residents are Private Pay (Non-Medicaid)
           Regulated by Multiple State Agencies:
o       Department of Community Health (Certificate of Need)

o       Department of Insurance (Certificate of Authority)

     Rapidly Becoming a Residential Service Option and Opportunity for Economic Development 

ECONOMIC DEVELOPMENT OPPORTUNIIES OF CCRCs
     CCRCs are Rapidly Becoming a Residential Service Option and Opportunity for Economic Development 

        Georgia’s Retiree Population is Expanding and Underserved

        Georgia Ranks 43rd among the States in CCRC Independent Living Units Per Capita

        Elder Care (according to the Commission for a New Georgia) is a Growing and Beneficial Industry

        10% Growth of CCRCs in 2007 would Generate Revenue and Jobs:

o   $2.5 million at the Local Level

o   $6.43 million at the State Level

o       200 jobs in at the Smallest Regional Level

        CCRCs are Frequently Located in Small, as well as Larger Communities

GOALS FOR CCRC REGULATION

        Consumer protection (High Quality Services);

o  Increased background information on owners/operators

o  Use of operating reserves and escrow accounts to ensure financial viability of the provider

        CCRCs with a High Level of Integrity 

        Well Monitored CCRCs with a Good Image

There are presently only 16 CCRCs in Georgia.  With the number of seniors projected to continue retiring to Georgia, Georgia is a prime state for the continued development of CCRCs.  

This legislation creates a win-win for both consumers and providers.  Consumers are provided more information, especially when initially deciding to move to a CCRC.  Providers want to make sure that the good work and reputation of the current CCRC providers is protected as well.    
Toward end of letter, OK to add additional information about your community like the number of older Georgians you serve, number of staff employed, etc.
