Broken and Beyond Repair:

Recommendations to Reform
The Survey and Certification System
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CHAPTER ONE:

The Task Force and Its Work
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Complexity breeds inconsistency. & & #
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“...[T]he average facility in California was cited for about 13 violations
in 2004, but only about five percent of facilities in the state were cited
for causing actual harm or immediate jeopardy. On the other hand, New
Hampshire averaged only a bit more than five deficiencies per facility,
but more than 15 percent of facilities were cited for causing actual harm
or placing patients in immediate jeopardy. While there may be some
difference in the absolute underlying level of quality of facilities in these
two states, it is unlikely that this difference is sufficient to fully explain
the different patterns of deficiency citations””’
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“unrealistic expectations about how many recommended care processes can be
measured,; poor definition of measures and methods of measurement, confusing
rules linking measures to deficiency statements, and a survey culture that depends

on expert judgment.””’

2.%¢& 4 & 5. 4
> w4t o 4



Interpretive Guidelines —

g PP
§ J
& ( @ ¢
& H D F
& 11
& &
] &
(¢ , #
##
G &
1 # & G
& & b,
( ]
DR &
&
bt

Regulations and quality improvement. 2

& ¢ &
( (
5 & & .
o,
E oW, &
@ .
B &
f & 4 @

# I 5&#
4 & (# &
b o4 #E ’
#woo& (¢ #
oo
#d
-4 # # P&
& (@
Interpretive Guidelines #&
# # 0 #
( #
I
& -4 #E #
& #
# # # &
& 4
(
# # 5& &
# # 4
€ #
( # E
42 ( &
0 # £
&t ( ( #

?9



& # BE&& , ( I,

» P& I ,
> B ( & #
& 0 # & #
( 0 # & i
Poor communication. M # # & (¢
(. &
# 5 «C , 4 & # >
& # E ( #é& &
( # i . & i
( 4 . & (¢ # (
& C . # & !
& #0 # (G &
2 ! " & (¢
# & , # 6 # & [ 4
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The current survey and certification system is broken and beyond repair.
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AAHSA should facilitate the creation of a broad-based national
coalition of organizations, agencies and individuals who have a
Stake in the nation’s survey and certification system. That coalition
should call for a bold, national reexamination of the system that
provides oversight of nursing facilities. An objective and widely
respected organization, such as the Institute of Medicine, should
guide this reexamination process, which should tap the creative
ideas and the expertise of individuals in a variety of fields. The
national reexamination should strive to create a common vision for
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how our nation should care for its frailest citizens and should
recommend a new oversight model for ensuring that this vision

becomes reality in every nursing home in the country.

Short-Term Remedies
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CHAPTER TWO:

A Vision for a Transformed Survey and Certification System

Recommendation

AAHSA should facilitate the creation of a broad-based national
coalition of organizations, agencies and individuals who have a
stake in the nation’s survey and certification system. That coalition
should call for a bold, national reexamination of the system that
provides oversight of nursing facilities. An objective and widely
respected organization, such as the Institute of Medicine, should
guide this reexamination process, which should tap the creative
ideas and the expertise of individuals in a variety of fields. The
national reexamination should strive to create a common vision for
how our nation should care for its frailest citizens and should
recommend a new oversight model for ensuring that this vision
becomes reality in every nursing home in the country.
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a major reorientation was needed to

focus the regulatory system on the care being provided to residents and the
effects of that care.

4
. 2" = & # “regulation is necessary but not
sufficient for high-quality care.” ? # & & #
, , Hh & #
# && # ,
i 0 e+ , ( 4
. , (#
&& E , Hil
. # the regulatory system “should be dynamic
and evolutionary in outlook.” &
# t( # D g 0h
5& , # @
( #UF
# # i, # &
& 4% %, , # , M #o, #
# ( & #
# D # iF
, & N #
# » /A ?> 9
> A & ( & . ? 4

t( ( ¢ , W& c ¢



l?> A2ll-

#

&

(

&&

#

&

Evaluation of a Potential New Approach (the QIS) Reveals Persistent

Problems
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Committed Individuals, Valuable Expertise

2
T
@ ¢ ¢~
: Y & § 5
& & |
5 & 8, , b
§ J §
& & § !
56, K ¢ 2 & "6
, b & |
5 % 61 $ T 1%
§ &
i 58 (
* +
- : &
by b
- 4 . ( .
I &
. , (
'O ¥ R ) b8 &
§ !
" i J
: § (
: K2 J ¢



2 ( L]
» & ¢
@ ¢t
( & #
Not Without Risk
2
I
8, ( #
#(
D F
. (
(
& #
( (t
#
& ¢ # &
& J(
& & (

4 (# &t

#

(¢
(t &

4

5&



# &, #Hé& #

24 & & #

K2

#(



5&

2

CHAPTER THREE
Short-Term Remedies to Improve

The Survey, Certification and Enforcement Process
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IMPROVING THE QUALITY AND MAKE-UP

OF THE SURVEY TEAM

Qualifications of the Surveyor Workforce

Recommendation Summary

AAHSA should call for national consistency in surveyor job
descriptions, the identification of core competencies for
surveyors, the development of training and evaluation
models that will allow surveyors to achieve those
competencies; and a variety of strategies to ensure the
accountability of survey teams and agencies.

<

& &

(¢

! ! M
’ b, ?
# ! !
D !
# L8 & -
# @
& (¢
& ¢ 12
b
, &
& !

&

9?



& (4 The Gerontologist™

6 ;&<WT & & (¢ » #
= & £ 4 &
i # # <
g, (t 0 1% (
# ot # ot g < ( &
0 & 4 5 &t
, 9 & ( 2 & + M4 ¢
- & ; A ;
& ( & & (
( , . # 5& 5&
H (¢
ok 0 ¢ 0 ¢ & 4
- ( "
N i 5& 58 g 4M f
# D (¢ (- & Fo && 5 7 i
# @ ( , 4 5 &
, F & & & # # # # 5&
£ @ 4 # # @
(] & # 4
- 0 & D #FE 4
(¢ ik i, # 4 #
; ( & &
4
=y ¢ - 4 4 4D* $ # M ! #
* IF The Gerontologist / #= $ 4= =;<= Al
o1, #eooAn & $ L
F Health Care Policy and Research ™ ' “ooosh K ¢
2 6K2 74 ¢ 2 4
P 2 &+ # oD$

FD A AMEL LD & # 4



# . C & o ¢ && &
# 5&

Recommendations for Improving Survey Workforce Qualifications

?0 AAHSA should advocate for national consistency in surveyor job

descriptions. # - #
# & # L
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¢4 ™ Guidance to Surveyorst
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t AAHSA should request a national study on the skills and competencies of

Surveyors. £l
4 Identify the skills and competencies o #
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(4 Recommend a set of core surveyor and survey team leader attributes,

skills, knowledge and competencies. & #
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4 Identify the critical components of an orientation and training

curriculum for all surveyors. # &
. . 2
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t Develop recommendations for measurable criteria ( #
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4 Support the "credentialing" of surveyors (
.4 # & 4

9¢ AAHSA should advocate for the establishment of a method to obtain
feedback about survey teams from providers. ( #

: # & t(

=4 AAHSA should encourage CMS to make information about required
qualifications for individual surveyors available to the public. #
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5. AAHSA should advocate for mechanisms that ensure the public
accountability of survey agencies including the tracking, trending, and

availability of performance data.

9<



Multidisciplinary Survey Teams

Recommendation Summary

AAHSA should advocate for CMS policies that would assure
that survey teams meet requirements to be multidisciplinary
and to consult with a qualified expert before citing a
deficiency that is rated at Level G or higher.
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Recommendations for Ensuring the Multidisciplinary Nature of Survey
Teams

?0 AAHSA should urge CMS to assure that multidisciplinary survey team
requirements are met and that surveyors are competent in the areas they
survey. # (¢
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t AAHSA should urge CMS to require that survey teams consult with a
qualified expert && & # (
1 #+ 4



ENHANCING EFFECTIVE COMMUNICATION
AMONG REGULATORS, SURVEYORS AND PROVIDERS

Provider and Surveyor Joint Education

Recommendation Summary

AAHSA should advocate for legislation that supports joint
education of providers and surveyors. The association should
work to ensure that joint education occurs and that it
incorporates proven best practices.
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Recommendations Regarding Joint Education

?0 AAHSA should continue to advocate for legislation that supports joint

education of providers and surveyors.

t AAHSA should call for a study on joint education best practices among

states!

9% AAHSA should work to ensure that joint education occurs and incorporates
best practices found in states. # F& & & #
H & & G & 0 #
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(4 Provide consistent information!

4 Focus on CMS regulations and guidelines
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Communication of Regulations, Guidance and Interpretation

Recommendation Summary

AAHSA should work with CMS and state agencies to ensure
that providers and surveyors receive the same information —
at the same time — about new requirements, interpretive
guidance, agency memos and changes to the survey process.
AAHSA should build its capacity to participate in the
development, review and interpretation of regulations,
guidelines and changes to the survey process. The
association should also evaluate and enhance its methods for
communicating with its members regarding regulatory

matters.
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Recommendations for Improving Communication

Among State Agencies, CMS and Providers

24
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AAHSA should request a review of communication methods through which

CMS and state agencies , & ( ,
@ &
& 4 ” S

After this review is completed, AAHSA should promote policies designed to
ensure that providers and surveyors receive the same communications
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AAHSA should have available enough qualified, clinical resources #&
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AAHSA should review its own methods of disseminating information about
regulatory matters to its members. ’ ok #
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Mid- and Post-Survey Communication and Problem-Solving

Recommendation Summary

AAHSA should call for a study that examines state efforts to
address problems and conflicts between providers and
surveyors that occur during and after surveys. An ongoing
effort should be established that identifies and recommends
best practices to improve short- and long-term

communication and conflict resolution related to the survey
and enforcement processes.
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Recommendations for Improving Communication and Problem-Solving

?0 AAHSA should call for a study that examines state efforts to address survey-

related problems, resolve conflict and foster constructive and effective two-

way communication between providers and surveyors. #
# ( & & (¢ # &
# &
4
Mid-survey best practices # & &
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Post-survey best practices # #
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4 Use consensus to identify methods or strategies #
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t Evaluate changes ( & #
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t AAHSA should identify an agency or organization that could recommend
best practices & b £k
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APPLYING REGULATIONS IN A CONSISTENT MANNER

State Operations Manual and the Interpretive Guidelines

Recommendation Summary

AAHSA should strengthen advocacy efforts to ensure that the
Interpretive Guidelines remain aligned with the law as
changes are proposed. AAHSA should expand its clinical
capacity to proactively influence the nursing facility
oversight system and respond to specific regulatory

initiatives.
2 " Interpretive Guidelines State
Operations Manual 6 "" ™1 42 #
Use of Interpretive Guidance by Surveyors for Long-Term Care Facilities6 O % %? 7
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Recommendations for Rebalancing the State Operations Manual

?0 AAHSA should expand and strengthen its advocacy efforts to keep the
Interpretive Guidelines aligned with the law & &
& E 4

 AAHSA should expand its clinical capacity to proactively influence the
nursing facility oversight system and respond to specific regulatory
initiatives! & ( (¢ # 5&
# 5& & £,



ENCOURAGING AND REWARDING
PROVIDERS THAT STRIVE FOR EXCELLENCE

Efficient Targeting of Survey Resources

Recommendation Summary

AAHSA should urge CMS to spend its limited survey
resources more efficiently by concentrating its oversight
efforts on poor-performing facilities and placing less
emphasis, focus and/or intensity on facilities that consistently
perform well. The association should work with appropriate
agencies and stakeholders to define the characteristics of
superior nursing facilities that require less frequent or less
intensive surveys than facilities that consistently perform

poorly.
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Recommendations for Investing Survey Resources More Wisely

?0  AAHSA should advocate for a change in the law that would allow more
flexibility in sequence, timing and/or intensity of nursing home surveys.
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4 AAHSA should work with appropriate agencies and stakeholders to define

the characteristics of superior nursing facilities 0
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Accommodation to New Models of Care and Practice Services

Recommendation Summary

AAHSA should advocate for the establishment of an ongoing
process to adapt regulations and their interpretation to new
models of care and service provision. The association should
work with its Life Safety Code (LSC) consultant and the
National Fire Protection Association to ensure that LSC
requirements take culture change into account and afford

appropriate flexibility.
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Recommendations for Accommodating New Care Models

?0  AAHSA should advocate for the adoption of an ongoing process
# & 2 2 #
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4 AAHSA should work with its Life Safety Code (LSC) consultant and the
National Fire Protection Association 1 @
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PROVIDING CONSUMERS WITH MEANINGFUL INFORMATION

Reporting Survey Information to Consumers

Recommendation Summary

AAHSA should encourage CMS to revise the Nursing Home
Compare Web site so its language is less pejorative and the
data it presents is easier to understand and includes a full
explanation of survey results. This can be accomplished by
giving providers the opportunity to elaborate on the
Statement of Deficiencies posted on Nursing Home Compare
by adding specific facts related to its cited deficiencies in a
standardized format established by CMS.
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Recommendations for Improving Reporting to Consumers

?0  AAHSA should continue to support public reporting and disclosure of

survey reports. ’ # -

t AAHSA should encourage CMS to involve providers in needed efforts to

revise the Nursing Home Compare Web site so the data it presents is more

easily understood by the public. G P
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4 Place the burden of elaboration on the provider rather than on CMS!
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(4 Establish criteria and/or parameters for provider entries on the

Nursing Home Compare Web sitel 5 & I €
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G & (# ] # &
& I # (¢ ’
( 4
4 Explain the inter-related nature of survey requirementst =~ #
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9% AAHSA should provide CMS with a prototype of a provider posting for the

Nursing Home Compare Web site. & & t & (
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Self-Reported Incidents and Complaints

Recommendation Summary

AAHSA should encourage CMS to make a clear distinction
between “self reports” and external “complaints” when
reporting nursing home deficiency citations to the public.
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Recommendations for Ensuring Clarity on Self-Reported Incidents

?0 AAHSA should work to ensure that CMS makes an official distinction

between “self reports” and external “complaints.”

' AAHSA should work with its fellow participants in the Poor Performing

Nursing Home Initiative & & & D # ,
F # C . & ( N
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ENSURING FAIR ENFORCEMENT AND DISPUTE RESOLUTION

Timeframe for Compliance

Recommendation Summary

AAHSA should advocate for the development of a compliance
system that includes biannual scheduling and a six-month
transitioning period for all new regulations, interpretive
guidance and changes to the survey and enforcement
processes. The association should work to change the
statutory mandate and CMS policy so that facilities
demonstrating a good-faith effort to correct deficiencies
within six months will not be subject to automatic, mandatory
termination if correction plans take longer than 180 days to

achieve.
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Recommendations for Revising the Compliance Timeframe
? AAHSA should advocate for the development of a compliance system that
includes regular scheduling and adequate transitioning of new regulations,

interpretive guidance and changes to the survey and enforcement processes.

5 & L

4 Changes should be scheduled not more than twice a yeart

(4 Prior full enforcement, providers should be given up to six months to

implement new guidance or regulations. &
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4 During the six-month transition period, state agencies should be
allowed to survey to the new expectations or requirements.
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' AAHSA should work to eliminate the federal requirement for automatic,
mandatory termination at 180 days in cases where the facility has

demonstrated a good-faith effort to correct deficiencies. )
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Nurse Aide Training ‘Lockout’

Recommendation Summary

AAHSA should work to change the law governing nurse aide
training ‘lockouts’ to ensure that bans on nurse aide training
are not an automatic consequence that may bear no
relationship to the cited deficiency, but become one of the full
range of penalties that could be imposed on nursing homes
for deficiencies related to training or staffing issues.
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Recommendation for Revising the Ban on Nurse Aide Training

20 AAHSA should work to secure a change in the law regarding the ban on

nurse aide training. £, ## #
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Informal Dispute Resolution System(s)

Recommendation Summary

AAHSA should work to bring about reforms that ensure that
the Informal Dispute Resolution (IDR) system is objective,
structured, transparent and fair. A reformed IDR system
should be handled by an objective, reliable third-party;
establish timeframes for completion of the IDR process;
mandate that providers be notified of an IDR final decision
and supplied with a full explanation of that decision, allow
providers to request and receive a face-to-face review, and
give a facility the right to appeal the severity and scope of a

deficiency.
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Recommendation for Revising the Dispute Resolution System(s)
?0 AAHSA should work to bring about reforms that ensure that the Informal
Dispute Resolution (IDR) system is objective, structured, transparent and

fair. & # # @ L

4 The IDR process is handled by an objective, reliable third-party!
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4 State survey agencies and CMS give all facilities an opportunity to
request and receive a face-to-face review &
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d. A facility’s rights under IDR include the ability to appeal the severity
and scope of a deficiency. # 2.%& #
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Appendix A
Members of the Task Force—Brief Overview of Experience
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Appendix B

Summary of TF Interviews with State Agency Staff, June 2007

Interviewed:
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Questions and Answers

1. Assuming you could change anything, that nothing is sacred, what
suggestions do you have for improving the survey and certification process?
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2. What suggestions do you have for improving the enforcement process?
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3. If CMS would grant one request, what would be the most effective change
that could be made at the federal level to improve the survey process?
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4. What would be the most effective change that could be made at the federal
level to improve the enforcement process?
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5. Do you believe that positive recognition can and should be built into the
survey and certification process?
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6. Do you find the current IDR process useful and/or effective in resolving
disputed deficiencies? What aspects do you find least/most useful/effective?
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7. Assuming that some form of IDR will continue to be required, do you have
suggestions for making it more useful and/or effective?
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8. Do you believe that joint training of providers and surveyors would be a
constructive approach to resolving some of the communication concerns
and/or questions about compliance determinations? If so, do you have
suggestions as to how this training could be best accomplished in this state
and/or region?
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9. Do you have other suggestions for improving communications between the
State Agency/surveyors and providers?
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Appendix C

Comparison of State Surveyor Position Descriptions*
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Appendix D

State IDR Process
Information collected by AAHSA, 2007
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* Administrative Procedures Act: cited in the statute or regulation as the remedy available is to follow

their state APS; usually includes a hearing and decision by a state official.




